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DISTRICT COURT, WATER DIVISION NO. 1, COLORADO
901 9th Avenue
Greeley, CO 80631-1113

Plaintiffs:

DRAYTON DUNWODY and VERA DUNWODY
V.

Defendants:

WILL-O-WISP METROPOLITAN DISTRICT; NORTH
FORK ASSOCIATES, LLC; and WOODSIDE, LTD.

Case No.: 07CW45

FINDINGS OF FACT, CONCLUSIONS OF LAW, JUDGMENT AND
DECREE OF THE WATER COURT

This matter comes before the court upon the ComiptdiDrayton Dunwody and Vera
Dunwody, seeking to quiet title to the Glasmanrcbivater right. Will-O-Wisp
Metropolitan District defended the quiet title actiand filed a counterclaim based on
adverse possession of the water right. The coldténéhree-day trial to the court from
November 3, 2008 to November 5, 2008. Having regtand considered the pleadings,
lay and expert testimony, documentary and othetemge, and the arguments of counsel,
the court makes the following determinations:

|. CASE AND PROCEDURAL HISTORY

1. Plaintiffs, Drayton and Vera Dunwody, filed theoraplaint in this matter on
March 15, 2007, to quiet title to a water rightecfor 1 .0 c.f.s. to the
Glasmann Ditch ("Glasmann Ditch water right"). Rtdfs filed the complaint as
an action to adjudicate the rights of the partweretll estate under C.R.C.P. 105.
In the alternative, Plaintiffs sought an actionderxclaratory judgment under
C.R.C.P. 57. Plaintiffs originally filed the complaagainst Defendant, Will-O-
Wisp Metropolitan District. Plaintiffs filed an améed and restated complaint on
April 6, 2007 against additional Defendants, Ndftrk Associates, Inc., and
Woodside, Ltd.

2. North Fork Associates, Inc. disclaimed any inteneshe Glasmann Ditch right
and requested to be removed as a named defendhig case. On May 25, 2007,
the court ordered that North Fork Associates, LL&uld no longer be a named
defendant in this action. Plaintiffs then moveddefault judgment against
Defendant Woodside Ltd. On July 9, 2007, the cgrahted the motion and
entered the order of default judgment against Wiokeds

3. The only remaining defendant, Will-O-Wisp Metropgah District (hereinafter
"Defendant"), filed an answer to the complaint goriA19, 2007, which asserted
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several affirmative defenses, including abandonireenbunterclaim to quiet title
in the Glasmann Ditch water right by adverse pagsasand asserted the
Plaintiffs’ claims are barred by the doctrines lafim preclusion and issue
preclusion as a result of a decree entered in Bas81CW144, Water Division
No. 1. The decree in Case No. 81CW144 granted Mafdis application to
change the use of the Glasmann Ditch water rigimh firrigation to replacement
of evaporation in Woodside Reservoir. Defendartd &led a counterclaim to
quiet title to the Glasmann Ditch water right.

4. The court has exclusive jurisdiction over this case@ water matter pursuant to 8
37-92-203(1), C.R.S., as interpreted in Archulet&omez, 140 P.3d 281 (Cob.
App. 2006). The court has ancillary jurisdictioreowther matters in this case,
including record title issues, under Crystal Lakéster and Sewer Ass ‘n v.
Backlund, 908 P.2d 534 (Cob. 1996).

5. On May 1, 2008, Plaintiffs filed a Motion for PattiSummary Judgment seeking
an order determining: (1) the decree in Case NGV8144 that purports to
determine ownership of the Glasmann Ditch watdrtnig void as against
Plaintiffs; and (2) Plaintiffs’ ownership claim m®t barred by the doctrines of
claim preclusion or issue preclusion. On June 0982the court granted
Plaintiffs’ motion, and held that the decree in €a®. 81 CW 144 is void against
Plaintiffs and their predecessors in interest todktent that it purports to
determine ownership of the Glasmann Ditch watdrttrighe court further ordered
that Plaintiffs’ claim of ownership in the Glasmabitch water right is not barred
by the doctrines of claim or issue preclusion.

6. On August 5, 2008, Defendant filed a motion for suemy judgment. Defendant
sought a determination based on the entry and tperaf the decree in Case No.
8ICW 144 that Defendant and its predecessors @nast had satisfied the
elements of adverse possession of a water rightnaatter of law. In the
alternative, Defendant sought an order of partiadmary judgment on several
issues related to the decree in Case No. 81CWI#lcdurt denied the motion
on October 23, 2008, ruling that Defendant hadéthio meet its burden of
showing that no genuine issues of material facttexith respect to each element
of adverse possession of the Glasmann Ditch waflet.'r The court determined
that to prevail on a claim of adverse possessianwéter right, the claimant must
show actual use of the water right. The changeatémright decree from Case
No. 81CW144 does not, by itself, satisfy the actisa requirement for adverse
possession.

Il. STIPULATED FACTS

7. Before trial, the parties stipulated to a numbéfiacts, which are recited in the
Trial Management Order.

8. On May 22, 1913, the Park County District Courteeatl a decree in CA 1678
adjudicating, among other things, a water righttfer Glasmann Ditch for 1 c.f.s.
for irrigation purposes with a May 1, 1885, apprapon date. The water right



DISCLAIMER
This document was scanned and converted to text &o original court document. It may contain
significant typographical errors. Use for geneedérence only.

diverts water from Elk Creek, a tributary of therttoFork of the South Platte
River.

9. The testimony given in support of the Glasmann IDit@ter right claim in CA
1678 by Theodore B. Meanea states that the Glasi#cim was constructed by
Antone Glasmann, Mr. Meanea’s father-in-law.

10. The testimony given in support of the Glasmann ibwater right claim in CA 1
678 by one Mr. Powless, apparently a surveyor Higethe court in that case,
states that the lands irrigated from the GlasmaitchDvater right were portions
of the NW %4 of the SE %4, the SW %4 of the NE Y4, $uedSE ¥4 of the NE %4 of
Section 25, T6S, R72W, of the 6th P.M., Park Cou@tglorado. These lands are
shown on a map labeled as Exhibit A attached toPdwless’s testimony.

11.The decreed point of diversion of the GlasmanntDitater right is in the E /2 of
the SW ¥, of Section 25, at T6S, R72W of the 6th,Rtv& point whence the
West quarter corner of Section 26, T6S, R72W ofatheP.M. bears North 52
Degrees, 44 Minutes West, 2030 feet.

12. Antone Glasmann never owned any lands in the EAfBeoSW Y. of Section 26,
T6S, R72W, of the 6th P.M. The Glasmann Ditch heselgs originally decreed
was not located on land owned by Antone Glasmann.

13. At the time of the adjudication of the GlasmanncBiwater right, the ditch
headgate was located on lands owned by Chas. Akd&ite in the NE % of the
SW Y4, Section 26, T6S, R72W, 6th P.M.

14.Neither Plaintiffs nor their predecessors in inséteave ever owned any lands in
the E V2 of the SW Y4 of Section 26, T6S, R72W eféth P.M.

15. Neither Defendant nor its predecessors in intdragé ever owned any lands in
the NW ¥4 of the SE Y4, the SW Y4 of the NE %, andStBé/s of the NE Y4 of
Section 26, T6S, R72W, of the 61 P.M.

16.The B V2 of the SW % of Section 26, T6s, R72W ef @th P.M. was a portion of
the former "Schott Ranch."”

17. Plaintiffs currently own the Elk Falls Ranch Prdyelocated as described in a
deed dated January 21, 2008, and recorded at i@tepimber 648812 on
January 23, 2008 ("Elk Falls Ranch Property"). EleFalls Ranch Property is
adjacent to, and east of, the Schott Ranch prop&ny Elk Falls Ranch Property
includes the NW ¥4 of the SE ¥4, the SW Y4 of the N& ;and SE Y4 of the NE /4
of Section 26, T6S, R72W, of the 6th P.M. The Destrand its predecessors in
interest, have never had an ownership interestaritk Falls Ranch Property.

18. Plaintiffs also own the Dunwody Property, locateddascribed in a deed dated
October 23, 2005, and recorded at reception 63886actober 24, 2006. The
Dunwody Property is adjacent to, and east of, tké-glls Ranch Property.

19. Plaintiffs have no ownership interest in Woodsiaes&voir, or any right to store
water in, or release waters from, said Reservamil&ly, Plaintiffs have no
ownership interest in the lands on which WoodsidsdRvoir will be constructed.
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Woodside Reservoir has a conditional water storayp adjudicated in Case No.
W-8771 -77., Water Division No. 1, dated Decemhet978. Woodside
Reservoir has not been constructed.

20.Neither Defendant nor its predecessors in intdrage ever had an ownership
interest in the Elk Falls Ranch Property or the Wody Property.

21.There are no known State of Colorado records oémdiversion under the
Glasmann Ditch water right before 1970. There ar&tate of Colorado records
of water diversion under the Glasmann Ditch waitgrtrafter 1981.

22.There are no known records of administration ofewaghts by the State of
Colorado on Elk Creek before 1970.

23.There is no known record of any conveyance of tlesi@ann Ditch water right
from John C. Jensen or his predecessors or sucsesdile to the Glasmann
Ditch water right, to Bernhard Schott, or his preEksors or successors in title to
the Schott Ranch.

24.There is no decreed water right for the ponds &xtan the Elk Falls Ranch or
the Dunwody Property.

25.From 1948 to 1 960, water was diverted from ElkeRrBy Richard Beye, son of
the Elk Falls Ranch foreman, near the west edglesoNW Y%z of the SE %, the
NE ¥4 of the SE ¥4 and the SE ¥4 of the NE ¥, T6SVRTH the 6th P.M.

26. Neither Plaintiffs nor their predecessors in insetegave made diversions of water
at the point of diversion decreed to the GlasmaitchDvater right since at least
1948 to the present.

27.In August 1981, Will-O-Wisp, North Fork Associaté$,C, and Mountain
Mutual Reservoir Company filed a second amendeticgion in Case No.
8ICW 144, Water Division No. | to change the usé¢hef Glasmann Ditch water
right. Notice by publication of the applicationragjuired by 8§ 37-92-302(3)(b),
C.R.S. was given. Personal service pursuant toGCCER 4, or in any other
manner, of the filing of the second amended apipdinavas not provided to any
person or entity, including the Dunwodys and tipegdecessors in interest.

28.In the decree dated June 9, 1983, entered in Cas81iC\W144, the water court
stated in paragraph 22, p. 10, among other findithgdg the Glasmann Ditch has
historically irrigated eight acres of hay meadowihia South V2, Section 26, T6S,
R72W of the 6th P.M., Jefferson County, Coloradwoe Water court also
guantified the historical consumptive use of thagglann Ditch water right as 6
acre feet.

29.Paragraph 4, p. 14 of the decree entered in Cas8INGW 144 states, ‘the 6.0
acre feet of the historical consumptive use attable to the 1.0 c.f.s. Glasmann
Ditch water right is hereby changed to allow wuthliion [sic] as a credit to
Woodside Reservoir's annual evaporation losses.In.paragraph 7, p. 16, the
decree states, ‘eight acres of land lying unde@lamann Ditch, which has
historically been irrigated with the 1.0 c.f.s.safid right, shall be permanently
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removed from irrigation by water from the Glasmditch, its laterals and
underflows. The land thus removed from irrigatioriacated within the South V2
of Section 26, Township 6 South, Range 72 Wedt@6th P.M., Park County,
Colorado."

30.The decree in Case No. 81 CW 144 has been on radttrdhe Park County
Clerk and Recorders Office since June 28, 1 983.

31.Defendant is the owner of the conditional watehtsgdecreed to the Glasmann
Ditch No. 2 (not the Glasmann Ditch water rightssue in this case) and
Woodside Reservoir.

32.Since 1983, Defendant and others have incorpok&i@aiside Reservoir in
various augmentation plan applications, which waidd the Glasmann Ditch
water right as source water to replace evaporditomn the Woodside Reservoir,
and decrees were entered for those applicationscéNioy publication of the
applications as required by 8§ 37-92-302(3)(b), S.Rwas given.

33.Diligence applications have been filed for the dbadal water rights decreed to
Woodside Reservoir, and decrees have been enteatidbut the most recent of
those applications. Notice by publication of thelagations as required by § 37-
92-302(3)(b), C.R.S., was given. Other than theeruly pending diligence
application, personal service pursuant to C.R.€.Br in any other manner, of
the filing of the diligence applications was nobvyided to any person or entity,
including the Dunwodys and their predecessorsterést.

[1l. EVIDENCE PRESENTED
A. Plaintiffs’ Evidence

34. Plaintiffs claim ownership of the Glasmann Ditchteraight through a series of
conveyances beginning with the original appropriattd claimants of the
Glasmann Ditch right.

35. Plaintiff Vera Dunwaody testified as a lay witneggiarding the Plaintiffs’ chain of
title and the documents evidencing the chain t#.tithe documents in Plaintiffs’
chain of title are as follows:

a. Patent, Certificate No. 263, Anton GlasmanngB#&ugust 27, | 892.

b. Statement of Claim and Transcript of Testiman{ivil Action 1678, Park
County District Court, Referee’s No. 36 Theodord/leanea, Carrie L
Underwood and Frances Roberts, Petitioners andn@tds, filed Oct. 24,
1911.

c. Glasmann Ditch Decree, Civil Action 1678, Padu@ty District Court, dated
May 22, 1913.

d. Deed, Meanea, Underwood, & Roberts, Grantordohm C. Jensen Grantee,
conveying Glasmann Homestead including Grantotstast in Glasmann
Ditch Right, April 29, 1920.
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e. Last Will & Testament of John C. Jensen, dateg B, 1922, filed in Park
County, March 21, 1924.

f. Order Admitting Will to Probate and Record regjag the Last Will &
Testament of John C. Jensen, Deceased, Park COuonty, July 5, 1922.

g. Deed from Norman Jensen, Pearl Jensen McCadia S&msen Severs, and
Alice Berg, Grantors, to Elmer Berg, Grantee, M@y 2934.

h. Last Will & Testament of EImer C. Berg, deceastaded April 7, 1959, book
1 84, page 1 53, Park County Real Property Records.

i. Order admitting Last Will & Testament of EImer Berg to probate, January
21, 1963, County Court, City and County of Denww, P-29208.

j. Letters appointing Alice E. Berg as Executrixtioé Estate of Elmer C. Berg,
January 21, 1963, County Court, City and Countenver, No. P-29208.

k. Petition and Order dated August, 11, 1964, CpQaurt, City and County of
Denver, No. P-29208, changing name of estatertdh# Matter of the Estate
of Elmer C. Berg, Also known as Elmer Berg."

I. Release of Inheritance Tax Lien, Estate of EI@eBerg, deceased, dated
August 17, 1964.

m. Deed dated December 20, 1966, Alice E. Bergnt@rato Elk Falls Ranch
Development Co., Grantee.

n. Deed dated October 30, 2006, from Elk Falls Rddevelopment Co..
Grantor to Vera & Drayton Dunwody, Grantee, GlasmBitch Right.

0. Deed, dated January 21, 2008, from Elk FallscR@&revelopment Co.,
Grantor to Vera & Drayton Dunwody, Grantee, ElkI&&anch property.

The court admitted into evidence the statementanfncand the 1913 Decree, as
well as the deeds and other documents evidencaigtfis’ chain of title. The
Glasmann Ditch water right was originally divertathe south side of Elk Creek
in the NE ‘/4 of the SW ¥, of Section 26. The dipgbceeded easterly onto the
Elk Falls Ranch property. The headgate of the GéamsnDitch was located on
lands that later became known as the Schott Ranch.

Ms. Dunwody testified regarding the history of &#& Falls Ranch, the location
of the ditch that Plaintiffs claim is the Glasmdbitch, and recent efforts by the
Plaintiffs to clean and operate a ditch on theEdks Ranch property. In the
summer of 2005, Woodside Subdivision hired Ms. Dodyto research the chain
of title of the Glasmann Ditch. Mrs. Dunwody fouthe testimony given in CA
1678 in support of the 1913 Decree for the Glasniaitech water right in the
basement of the Park County District Court. Upotawiing this information,
Plaintiffs entered into an agreement with the Ed$-Ranch Development
Company to accept a quit claim deed for the Glagnfzitch water right for
$10.00 in 2006. Plaintiffs then filed the presettian. They obtained title to the
Elk Falls Ranch property on January 21, 2008.
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38.In September 2008, Ms. Dunwody and her husband sypgmoximately 18 hours
working on a ditch with a backhoe and then divertader into the ditch. The
Dunwodys made these diversions from Elk Creekpatiat on the Elk Falls
Ranch property, and not at the headgate locateédeoSchott Ranch property.
Ms. Dunwody testified that the historical headdatethe Glasmann Ditch was
upstream on the Schott Ranch property.

39. Plaintiffs presented two other lay witnesses at,tiVendell Williams and
Richard Beye. Mr. Williams is the former presidehthe Elk Falls Ranch
Development Co., the entity from which the Plafstpurchased the Elk Falls
Ranch and their claimed interest in the GlasmanahDwvater right. Mr. Williams
served on the board of directors of Elk Falls Rabekielopment Co. from 1991
to 2008 and has served as president of the confpamyOctober 2006 to the
present. Mr. Williams testified about the time Iperst on the Elk Falls Ranch
beginning in the 1950s, and actions that the EllslRanch Development Co.
recently took with respect to the Glasmann Ditcheweaght. In 1966, EIk Falls
Ranch Development Co., made up of about 25 pepplehased the Elk Falls
Ranch from Alice Berg, widow of Elmer Berg. The @&ople who formed the Elk
Falls Ranch Development Co. and purchased theftandAlice Berg sought to
preserve the land as a fishing club. They thenétiged it, and sold off just
enough to pay Alice Berg off the debt and then keemnning as a sportsmen’s
club with cabins and horseback riding and fishirMt Williams’ father was one
of the original 25 people who formed the Elk F&Bnch Development Co.
Though Mr. Williams remembers cows grazing on thedr ranch in the very
early 1960s, he had never heard of the Glasmarchater right until October
2006, when he attended a meeting where Ms. Dunwoesented information
regarding the Glasmann Ditch water right. At thauet, the board of directors of
Elk Falls Ranch Development Co. "voted to do a glaitm deed to the
Dunwodys to represent the water rights, if theresvamy, in order to preserve
them."

40.Mr. Richard Beye moved to the Elk Falls Ranch akil with his parents in
1948 or 1949. His father, Andy Beye, was a rancarf@n on the Elk Falls Ranch
until his death in 1986, and his mother, BessieeB@yorked in the dining room.
When the Beye family arrived in the late 1940s,dlmer of the Elk Falls Ranch
property was Mr. EImer Berg. During the 1950s, RichBeye performed ranch
work and worked on irrigation ditches on the Elkl$-Ranch. He testified to
using an Elk Creek irrigation ditch to irrigate pons of the Elk Falls Ranch on
the south side of Elk Creek during this time peridd had not heard of the
Glasmann Ditch by name until 2006. He did not kivawether Mr. Elmer Berg
owned water rights. He never knew of any diversioos the Schott Ranch to
the Elk Falls Ranch. Diversions from Elk Creek werade on the Elk Falls
Ranch property using a "granite rock that curvgitrinto river, and the water
would back up behind that, and we would lay a ptgspe in there. . . . That was
the spot where it would run into the irrigationatit The rock was located
approximately 25 to 30 feet downstream of the Sqbraiperty line. Mr. Richard
Beye also remembers irrigating the meadow soutlloCreek during the 1 950s
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using a tractor and power take-off which "was eelagier than digging out the
irrigation ditch.” This was accomplished by puttad[power take-off] on the
tractor, one end in the water, sucked the wateanodtlet it run wherever you
have to."

41.Mr. Beye testified that cattle operations on thie Edlls Ranch were phased out
prior to EImer Berg’s death in 1962. At Mr. Berglsath, his widow, Alice Berg,
took over ownership of the Elk Falls Ranch. Mr.rRicd Beye entered military
service in 1963 and no longer lived or worked an etk Falls Ranch. After he
was released from the service, he would visit hiepts at the Elk Falls Ranch at
least once a week until they passed away.

B. Defendant’s Evidence

42.Defendant claims ownership of the Glasmann Ditctewaght through a chain of
conveyances beginning with William F. Schott. Defent claims that the
Glasmann Ditch water right was historically usedadrat was referred to in trial
as the "Schott Ranch," and therefore Mr. Schotttasduccessors gained
ownership of the water right by adverse possessiothe alternative, Defendant
claims that Plaintiffs’ predecessors in title abamedd the Glasmann Ditch water
right. The deeds in Defendant’s chain of title weresented and entered into
evidence. These deeds include the following:

a. Charles Stockdale to Simon and Anna Lochneriyidet! half interest),
November 16, 1915, Book 74, Page 472.

b. Charles Stockdale to Bernhard Schott (undivigaélinterest), November 16,
1915, Book 74, Page 473.

c. Simon and Anna Lochner to Bernhard Schott (thedivided one-half
interest), September 27, 1916, Book 88, Page 8.

d. William F. Schott, acting as trust created ia will of Bernhard Schott to
Kenneth Cumming and George M. Hurst (all interestigust 2, 1971, Book
213, Page 179.

e. George M. Hurst to Kenneth Cumming (his undigidae-half interest),
August 2, 1971, Book 213, Page 483.

f. Kenneth Cumming to Park Associates, August Z,118ook 219, Page 850.
g. Park Associates to Progress Realty, April 2621 8Book 218, Page 850.

h. Progress Realty to Borg-Warner Equities CorpamatNovember 22, | 974,
Book 242, Page 290.

i. Borg-Warner Equities Corporation to Woodside].|.November 13, 1975.
Book 249, Page 324.

J.  Woodside, Ltd. to North Fork Associates, Decenili® 1980, Reception No.
295255.

k. North Fork Associates to Will-O-Wisp Metropolit®istrict. June 29. 2001.
Reception No. 569190.
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I.  North Fork Associates to Will-O-Wisp Metropolitdistrict, June 29, 2001.
Reception No. 569191.

43.This chain of title demonstrates that the Schattifiaowned the Schott Ranch
property from 1916to 1971.

44.Defendant presented several lay witnesses atRiethard Angelica, president of
the Will-O-Wisp Metropolitan District Board of Dictors, testified about general
operations of the District, the deeds in Defendadaliain of title, and the decree
obtained by Defendant in Case No. 81CW144 chanji@gslasmann Ditch
water right from use for irrigation to conditiorayht for evaporation credits. Mr.
Angelica identified the various components of Delfamt’s water supply system.
Since the entry of the decree in Case No. 8 1 C¥W Défendant’s augmentation
plan has been used on a daily basis to providerwateice to its customers. The
District has maintained diligence on the GlasmaitaDwvater right as a
conditional water right to be stored in Woodsidesé&tgoir, which was
adjudicated in Case No. W-8771-77, for evaporatimdit as part of Defendant’s
plan for augmentation, decreed in Case No. 81CWIHKd District has
maintained diligence on the Woodside Reservoir itmmdl water storage right
adjudicated in Case No. W-8771-77.

45.Mr. Angelica also testified regarding Defendantwin of title to the Glasmann
Ditch water right. Mr. Angelica testified that untls. Dunwody asserted a claim
of ownership in 2006, there had never been anyerige to the District’s
possession of the Glasmann Ditch water right.

46.Defendant also called Ken Salser, who worked ferState of Colorado
administering water rights on Elk Creek from 19fgotgh 1990, first as Deputy
Water Commissioner and then as Water Commissidhgmpredecessor, Joe
Clayton. helped him to become familiar with the evaights, ditches and
headgates diverting water from Elk Creek. Durirgytenure as Water
Commissioner and Deputy Water Commissioner on E#el, he contacted Bill
Schott and later George Hurst regarding questiogsmcerns related to the
diversion of the Glasmann Ditch water right. Mrls&a testified that irrigation of
the Glasmann Ditch water right during the 1970sua®xl on eight acres of land
generally located in the E V2 of the SW % of Set26, T6S, R72W of the 6th
P.M. These lands are on the Schott Ranch. Mr. Saéseer personally withessed
any irrigation or beneficial use of the GlasmantcBwater right anywhere other
than on the Schott Ranch. His understanding wasMhawilliam F. Schott
owned the Glasmann Ditch, and he was never conthgt@nyone from Elk Falls
Ranch Development Co. concerning the Glasmann Ditchversion of the
Glasmann Ditch water right.

47.Mr. Salser set forth his prior and current underdiag of the sole location of the
Glasmann Ditch headgate. This location is at theteva edge of the Schott
Ranch property. During his tenure as Deputy Watan@issioner or Water
Commissioner, he was not aware of any alternatet jpbidiversion for the
Glasmann Ditch water right. Furthermore. he newth@ized any diversions of
the Glasmann Ditch water right at undecreed pahtiversion. He was not

-9-
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aware of anyone other than North Fork Associatesymiain Mutual Reservoir
Company, William F. Schott, or George Hurst evengishe Glasmann Ditch
water right during his tenure as Water Commissiamddeputy Water
Commissioner, nor was he aware of any use of thsr@nn Ditch water right
anywhere other than en the Schott Ranch property.

Joe Tom Wood, a water resources engineer, testéibedt his investigations of
the Glasmann Ditch right in connection with thergd@ of water right application
in Case No. 81CW144. Mr. Wood'’s investigationshia early 1980s included a
field visit to look at the ditch and its irrigatagea, use of aerial photography to
calculate the irrigated area. and discussions MithSalser. Mr. Wood was
employed by Blatchley and Associates at that tivhe.Wood testified that he
understood the location of the Glasmann Ditch hatetp be near the boundary
fence between what is now known as the MagnessiRamt the Schott Ranch.
He determined that the ditch returned to Elk Cratethe approximate boundary
between the Schott Ranch and the Elk Falls Ranch.

Mr. Wood also testified concerning diversion resofor the Glasmann Ditch in
1970, 1971, and 1972. These diversion records fsgahy identify Mr. Schott as
the owner of the Glasmann Ditch. Mr. Wood testifoethcerning his calculation
as to the historical consumptive use of the Glasniitch water right in Case
No. 8ICW 144. He calculated it to be a little o®eacre feet per year, but the
parties stipulated to 6 acre feet per year in Gase81CW144. Mr. Wood
testified to his belief that the decree in Case ]dCW144 quantified the
historical consumptive use of the Glasmann Ditckewraght as 6 acre feet and
that the decree dedicated it exclusively to theevation from the proposed
Woodside Reservoir. Mr. Wood indicated that he mered the possibility of
sub-irrigation when he calculated a consumptiveamsgysis for the Glasmann
Ditch water right. Mr. Wood testified that in Cade. 81CW144, he identified 8
acres of land historically irrigated by the Glasm@ntch water right, all of which
were entirely on the Schott Ranch property. Mr. \Woecalls no ditch that left
the Schott Ranch and went to the Elk Falls Ranah Wbod compared the aerial
photograph with a 1975 aerial photograph and a B@%@l photograph, and
found the course of the ditch was generally theesdvit. Wood recalls no
guestion ever arising as to the ownership of tres@bnn water right during the
course of his investigations. He also never foumgdevidence of irrigation from
the Glasmann Ditch on the Elk Falls Ranch property.

Roger Mlodzik, current Water Commissioner for DedtBO, testified about his
knowledge of the Glasmann Ditch. Mr. Mlodzik hasrkexl on Elk Creek since
the spring of 1989. In the spring and summer of019&. Mlodzik accompanied
Mr. Salser to the properties and became familidin wie ditches and priorities in
District 80, including the Glasmann Ditch. During.Nlodzik’s tenure as water
commissioner, he has never been aware of any ube @lasmann Ditch water
right on the Elk Falls Ranch property. To his kneade there is no decreed point
of diversion of the Glasmann Ditch water right afwgne on the Elk Falls Ranch
property. According to Mr. Mlodzik, the Glasmannd water right can no
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longer he used for irrigation purposes. Duringithgation season of 2008, Mr.
Mlodzik walked the meadow south of Elk Creek onHfie Falls Ranch property
and found no functioning irrigation ditch on the@perty. Mr. Mlodzik testified
that he understood the Glasmann Ditch water riglhiet part of Defendant’s
augmentation plan from Case No. 81CW144.

Defendant then presented the testimony of RogeeHWr. Huser first visited
the Elk Falls Ranch property during a vacatiorhie summer of 1963. He
continued to vacation on the property from the 1&60s through the mid | 970s.
On June [, 1988, he was hired by the Elk Falls Ra»evelopment Co. as the
ranch manager and held that position until Febr@@68. As ranch manager, Mr.
H user was responsible for all water-related agigion the property, including
managing water levels in the lakes located on tbpeyty. While he was Ranch
Manager, neither Mr. Huser nor anyone on behalilkfFalls Ranch
Development Company irrigated any property on ElkdFRanch, nor did they
operate a headgate on the Schott Ranch. Mr. Hestdigd that during his visits
in the 1960s and 1970s, he never witnessed aggtion of any portion of the
Elk Falls Ranch property.

James Maler, another Defense witness, was a wraaigflee Elk Falls Ranch
from 1950 to 1957, and testified about his obs@matof operations on Elk Falls
Ranch during that time. Mr. Maler’s aunt and ungére Andy and I3essie Beye,
the former caretakers of the Elk Falls Ranch. Malénworked on the property
during the summer months and weekends from thiedir&pril through
Thanksgiving. As a wrangler, he would lead groujpsarseback riders around
the Elk Falls Ranch on both the north and soutessaf Elk Creek on the Elk
Ranch Property. Mr. Maler continued to visit th& Ehlls Ranch regularly up
until 1995. After 1995, he visited the propertyyohce a year. Mr. Maler
testified that he never saw any indication of &tign or the raising of hay along
Elk Creek on the Elk Falls Ranch property duringsits to the ranch.

Tom Berrien testified about his memories of hayopgrations on the Schott
Ranch. Mr. Berrien was learned to irrigate andhayt from Bill Schott. He
testified the Schotts always had a need for hayhieir cattle operation and they
always irrigated what meadows they could on thaich. Before graduating from
high school in 1 967, Mr. Berrien helped Mr. Schaith haying operations along
Elk Creek. He specifically recalls a ditch in tlwever part of the meadow on the
Schott Ranch property because they would haveosat with the hay wagon
while haying. He also recalls a "little old ladyfivdng the hay wagon. Although
he never personally irrigated the meadow, he re@&all Schott and his brother in
the meadow irrigating with shovels years ago. Kéfted that Mr. Schott’s
irrigation practices remained unchanged throughL 8%0s and 1960s. Mr.
Berrien testified that he never saw Mr. Beye orardy from Elk Falls enter the
Schott Ranch to operate a headgate.

54.The Defendant’s witness, Ron Blatchley, a wateousses engineer with

Blatchley and Associates, testified as to his itigasons of the Glasmann Ditch
water right, the application in Case No. 81CW14# augmentation plans using
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Mountain Mutual Reservoir Company water rights. Blatchley analyzed the
water supply on the Schott Ranch for George Huarthieé 1970s. He prepared a
report for Mr. Hurst arid Woodside Park, Ltd., ia@ember 1977 concerning the
water rights associated with the Schott Ranch.r&pert specifically lists the
Glasmann Ditch as one of the water rights assatiatth the Schott Ranch. Mr.
Blatchley interviewed Mr. Schott and George Huirstestigated the State
Engineer’s records; and, observed the ditch iesedf the field that it irrigated. In
his review of the Glasmann Ditch, Mr. Blatchley vedide to establish the area
that was being irrigated, interviewed the ranclsetoshow much hay he
produced, and provided an indication as to the ofpgigation that those lands
had received. Based on discussion with Mr. SchttBlatchley confirmed that
the crop yield for the meadow irrigated by the Glasn Ditch on the Schott
Ranch property was 2.1 tons of hay per acre. Hefibvee concluded that the
water supply was good. Mr. Blatchley also usedahghotos of the irrigated land
to determine that there were 8 acres of land hestlby irrigated by the Glasmann
Ditch. He located the headgate of the GlasmanrhDibmself from the
description in the decree. In determining that @sof land was historically
irrigated by the Glasmann Ditch water right, Mraghley took into account
lands irrigated by the Rocky Mountain Fuel Ditcld aub-irrigation of the
irrigated area. He separately accounted for lamidgted by the Rocky Mountain
Fuel Ditch in his report. Those lands are not ideldiin the 8 acres irrigated he
determined were irrigated by the Glasmann Ditchewaght.

Defendant’s final witness at trial was Mr. Georger$t, a real estate developer.
Mr. Hurst purchased the Schott Ranch property ifill#€nd, over the next decade,
created the Woodside development, which was coepietsix development
units. Units | through 5 of the Woodside developtneare constructed on lands
purchased from Mr. Schott. A "portion of Schott Blathwas ultimately

developed into Unit 5 of the Woodside developmemiit 5 was platted in
December of 1979.

In 1971, Mr. Hurst and Mr. Schott began to negetsale of the Schott Ranch. In
August 1971, Mr. Hurst and his partner Mr. Cummpngchased 1600 acres of
land from Mr. Schott. In connection with the desahi Mr. Schott to Hurst and
Cumming, Mr. Hurst understood that he was purclggalhthe water rights,
including the Glasmann Ditch. As part of the tewhthe transaction with Mr.
Schott, Mr. Hurst allowed Bill Schott to continueihg in the house on the
property arid irrigating and cutting hay on theatamntil such time as he
developed the various units and built the roadsa Assult, Mr. Schott continued
to irrigate the meadow on the Schott Ranch in 8&0%. Mr. Hurst testified that
the Glasmann Ditch continued irrigating the meadovthe Schott Ranch
property after the 1971 conveyance. Mr. Schottiooed to hay the property for
several years. Mr. Hurst recalled being instrudtgdhe water commissioner to
install a Parshall flume in the Glasmann Ditch.diteso in the mid |1 970s. Mr.
Hurst testified that no tax liens were ever plasedhe Schott Ranch property
from 1971 through 1980. When the plat was filediayodside Unit 5 in 1979,
all property taxes were current and paid. He furtestified regarding the
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conveyance documents and the chain of title frasrphirchase of the Schott
Ranch property in 1971 to the sale of the Glasnizitoh water right to North
Fork Associates in 1980. He testified as to hisnhaind understanding that the
Glasmann Ditch water right was conveyed in eaafstetion. All of the deeds in
the Defendant’s chain of title testified to by Mturst were recorded in Park
County.

IV. ANALYSIS
A. Dunwody Paper Title

57.Plaintiffs have the burden of proof of their quide claim. Huison v. Ag. Ditch
& Reservoir Co., 723 P.2d 736, 738 (Cob. 1986) ahraction seeking to quiet
title, the plaintiff must rely on the strength a$ lown title rather than on the
weakness in or lack of title in defendants."” ldtattons omitted). See also
Fastenau v. Engel, 270 P.2d 1019 (1954).

58. A water right is created under Colorado law whereeson appropriates
unappropriated water of a natural stream of thee sfde appropriator’s water
right vests when the appropriation has been comgblgtrough the application of
water to beneficial use. Shima v. Turkey Canon RdridC, 937 P.2d 739, 748
(Cob. 1997). A decree for water rights does nofeoa right, but confirms an
existing right. Id. When the decree is silent athlocation and extent of the
lands irrigated by the water right, the statemeftdaim and transcripts of
testimony in the adjudication are admissible evigeregarding construction and
interpretation of the decree. Central Cob. Watens@ovancy Dist. v. City of
Greeley, 147 P.3d 9. 16 (Cob. 2006).

59.The decree from CA 1678 is silent as to the locaéind area of the lands to he
irrigated by the Glasmann Ditch water right; howetee transcript of testimony
of the claimant, Theodore Meanea, indicates treGlasmann Ditch was
originally constructed by Antone Glasmann for iatign of the Glasmann lands.
The Glasmann Ditch water right was originally agprated for irrigation of the
Glasmann lands, and claimants in CA 1678, TheoHoMeanea, Carrie L.
Underwood, and Francis Roberts, as heirs of Lddisanea, were the owners of
the Glasmann Ditch water right at the time of tHpudication in CA 1678.

60. There is no dispute that Plaintiffs currently owe Glasmann lands. Defendants
and their predecessors in interest have never owree@lasmann lands. The
question for the court to determine is whetherGteesmann Ditch water right
passed to the Dunwodys through their chain of éil&an appurtenance to the
Glasmann lands.

61. "Whether water rights are appurtenant to landwnether, on sale or transfer of
land, water rights pass as appurtenances are @fgregrastions of fact.” Travelers
Ins. Co. v. Janitell Farms, Inc., 609 P.2d 111@8@9Whether a water right
passes by deed, conveying lands without specifiatior of the water right,
depends on the grantors intention, which must tieegad from the express terms
of the deed, or if the deed is silent, from prestioms arising from the
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circumstances surrounding the transaction. Derviat $tock Land Bank v.
Markham. 107 P.2d 313,316 (Cob. 1940).

62.As Defendants assert, until the October 2006 daiincdeed conveying the
Glasmann Ditch water right to the Dunwodys, theyanéntion of the Glasmann
Ditch water rights in the Plaintiffs’ chain of ttis a deed dated April 29, 1920,
from Theodore Meanea. Carrie Underwood, and Fraeiserts, the claimants in
CA 1678, to John C. Jenson. Plaintiffs claim tité to the Glasmann Ditch
water right passes through the general appurterdagse of all other
instruments in their chain of title.

63. The court has reviewed the deeds and testimonydieggPlaintiffs’ chain of title
to the Glasmann Ditch water right. Because theunsénts are silent as to the
Glasmann Ditch water right, the court must baséntiings on the nature of the
deeds and the circumstances surrounding transteedblasmann lands. Based
on the nature of the conveyances and the use ef Watirrigation of the
Glasmann lands until the early 1960s, the Glasniitain water right was
appurtenant to the Glasmann lands. Title to thei@#nn Ditch water right
passed with the Glasmann lands through the Dunwathismed chain of title.
The Glasmann Ditch water right was used for iri@abf the Glasmann lands
and was required for the beneficial use of thoeddaRichard Beye, son of the
Elk Falls Ranch foreman, testified that he divemeder from Elk Creek through
the early 1960s. Additionally, there is no recoféisy conveyance of the
Glasmann Ditch water right by any of Plaintiffsepiecessors in title to any
grantee outside of Plaintiffs’ chain of title.

64. Therefore, the documents of record in Plaintiftsain of title, which evidence the
transfer of the Glasmann lands together will apapenances, are sufficient to
transfer ownership of the Glasmann Ditch watertraghan appurtenance.
Plaintiffs have presented an unbroken record cbiitle for the Glasmann lands
and Glasmann Ditch water right from the origingbipriator and claimants of
the Glasmann Ditch water right to Plaintiffs. Acdimgly, Plaintiffs have
established their record title to the Glasmannibwater right however,

Plaintiffs’ record title does not necessarily refldefendant’s claims of
abandonment and adverse possession.

B. Abandonment

65. Defendants have asserted as an affirmative detbas®@laintiffs and their
predecessors in interest have abandoned the Gladbieohm water right.

66. Colorado statute defines abandonment of a watbt ag, "the termination of a
water right in whole or in part as a result of iltent of the owner thereof to
discontinue permanently the use of all or parhefwater available thereunder." §
37-92-103(2), C.R.S. Abandonment of water rightsueg when there is nonuse
coupled with an intention to abandon. See, e.gasGlb Home Supply v. Town of
Berthoud, 896 P.2d 260 (Cob. 1995). The criticairednt of abandonment is
intent. See East Twin Lakes Ditches & Waler Wotks, v. Bd. gi County
Comm'rs of Lake County, 76 P.3d 918, 921 (Cob. 2@@8tailing a
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comprehensive look at Colorado’s law regarding dbament of a water right);
Haystack Ranch, LLC v. Fazzio, 997 P.2d 548, 55b(Q000); SE. Cob. Water
Conservancy Disi. v. Twin Lakes Ass’n Inc., 770dP1231, 1237 (Cob. 1989);
Farmers Reservoir & irrigation Co. v. Fulion Irrtgey Ditch Co., 120 P.2d 196,
199 (1941). One claiming abandonment must prolg & preponderance of the
evidence. East Twin Lakes, 76 P.3d at 921.

67.Continued and unexplained nonuse of a water righa unreasonable period
creates a rebuttable presumption that there wastemtion to abandon water
rights. Denver v. Snake River Water Dist., 788 P28, 776 (Cob. 1990). The
amount of time considered unreasonable necessarikys with the facts of each
case. Id. This presumption shifts the burden tootheer of the water right to
introduce evidence excusing abandonment. Id. "batrthe presumption of
abandonment arising from a long period of nonuseret must be established not
merely expressions of desire or hope or intentsbuate fact or condition
excusing such long nonuse." Id. (quotations omitted

68. Colorado courts have considered a variety of faatadicative of an owner’s
intent to retain (and not to abandon) the ownegsawright: (1) repair and
maintenance of diversion structures; (2) attempitiothe water to beneficial use;
(3) active diversion records and non-appearanteeoivater right on the State
Engineer’'s abandonment list; (4) diligent effodssell the water right; (5) filing
documents to protect, change, or preserve the (@Hheasing the water right; and
(7) economic or legal obstacles to exercising thgewright. East Twin Lakes, 76
P.3d at 922. Though none of these factors is nadgsdeterminative, the water
court can assess their cumulative weight basetdefatts to evaluate whether
the owner has rebutted the presumption of abandotirde Only when evidence
of these factors is insufficient or non-existentyrfeilure to put water to
beneficial use by itself sustain a finding of abamahent. 1d.

69. The parties dispute whether Plaintiffs’ predecesgointerest diverted the
Glasmann Ditch water right for use after 1948. RrdhBeye testified that he
irrigated portions of the Elk Falls Ranch propevifich the Dunwodys now own,
from 1948 to 1960. He testified that he did not teeheadgate decreed to the
Glasmann Ditch water right in CA 1678, instead ding through a pipe in Elk
Creek or a pump and tractor with a hose. Ms. Durywgagstimony established
that the headgate originally decreed as the pdidiversion for the Glasmann
Ditch water right washed out at some point afterdbcree was entered due to
changes in the Elk Creek channel. Use of an unddakange in point of
diversion shows an intent not to abandon. LengBlavis, 347 P.2d 142, 146
(Cob. 1959). Therefore, the Dunwodys’ predecedsadscontinued to use the
Glasmann Ditch water right until at least 1962. iDgithe period before 1962,
diversions were made for irrigation on the Elk Ed&tlanch property. Mr. Beye
testified that Elmer Berg’s heirs began to phadecatile and horse operations
after December 1962 when Mr. Berg died.

70.There is little or no evidence of irrigation afi€362 when Elmer Berg died. Even
if the court accepts Beye’s testimony that irrigatcontinued for several years
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after EImer Berg’s death as the cattle and horgeabions were phased out, the
evidence shows that no irrigation using the Glasmiaich water right took place
after 1966 when Alice Berg conveyed the propertltoFalls Ranch
Development Co. Plaintiffs presented no evideneg Btk Falls Ranch
Development Co. used or had any intention of ugiegwvater right until Ms.
Dunwody discovered the possibility that the propédd water rights appurtenant
to it in 2006. The next evidence of any intentioruse the Glasmann Ditch water
right appears in 2006 when Elk Falls Ranch DevelepnCo. quit-claimed the
water right to the Dunwodys. Therefore, for at tetyears, from 1966 to 2006,
the Dunwodys and their predecessors in intereshalidise the Glasmann Ditch
water right.

71. Plaintiffs presented no evidence of any excusewlatd justify such a long
period of nonuse. Rather, the evidence shows tha of the factors
demonstrating an intent not to abandon the wagét Bxist in this case. The use
of the Elk Falls Ranch property changed from grgznd agriculture to a
recreational fishing camp. At that time, the Glasm®itch water right was no
longer needed for the owner’s preferred use ofahd. Plaintiffs and their
predecessors in interest abandoned the Glasmadaim Wéter right after 1966.

72. "If in fact the original decreed water rights hdeen abandoned, the water
originally decreed belongs to the stream and idahe for subsequent
appropriators who would otherwise have been jumiqoint of time." Rocky
Mm. Power Co. v. White River Liec. Ass ‘n, 376 PZ%B, 1 61 (Cob. 1962).
Once a water right has been abandoned, it is axthgd and not available for
transfer or to become the subject of a change tésbefendant argues that
Plaintiffs and their predecessors in interest rebhandoned the Glasmann Ditch
water right "to the benefit of Defendant and/or &efant’s predecessors in
interest.” Though the water right was abandonesglcise law contradicts this
assertion. A water right is not abandoned to theebeof another user; rather, the
water right is extinguished and the water "belotogdhe stream,” becoming
available for appropriation by another approprialdrerefore, the abandonment
of the Glasmann Ditch water right by Plaintiffseplecessors in interest conferred
no benefit on Defendant or its predecessors imaste

C. Adverse Possession

73.Defendants claim they have adversely possessddifisenann Ditch water right.
Adverse possession of a water right can be accshgaiunder two statutes, 8t
38-41-101 and 38-41-108, C.R.S. However, sincedoet has found that
Plaintiffs’ predecessors in interest abandoneditid after 1966, Defendant
cannot have adversely possessed the water rigrabAndoned water right is
extinguished and returns to the stream for appatipn by those who file a new
claim for a water right. Since the Glasmann Ditcktev right no longer existed
after 1966, Defendant and its predecessors ingstteould not have adversely
possessed it. Even if Plaintiffs’ predecessorsifarest had not abandoned the
water right, Defendant has not proven that it aaghiedecessors in interest have
adversely possessed the Glasmann Ditch water right.
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1. 18-Year Adverse Possession

74.Claimants may base a claim for adverse possessiater rights on 8§ 38-4 1-
101, C.R.S. See Matter of Water Rights of V-Heamé&h, Inc., 690 P.2d 1271,
1273 (Cob. 1984) ("Ownership of water rights maydbemed ownership of real
property for purposes of adverse possession clgims.

No person shall commence or maintain an actiothi@recovery of the title or
possession or to enforce or establish any righterest of or to real property or
make an entry thereon unless commenced withinesghyears after the right to
bring such action or make such entry has firstweatior within eighteen years after
he or those from, by, or under whom he claims Hmeen seized or possessed of the
premises. Eighteen years’ adverse possession déadyshall be conclusive
evidence of absolute ownership.

§ 38-41-101, C.R.S. A party claiming ownership aigerty by adverse possession
has the burden of showing that such possessiomagtaal, adverse, hostile and under
claim of right, open and notorious, exclusive, andtinuous for the 1 8.year
statutory period. Id., citing Loshbaugh v. Ben4aeB3 Cob. 49, 291 P.2d 1064
(1956); Rominger v. Squires, 9 Cob. 327, 12 P.2438%).

75.Actual use of the water right at issue is the flsiment of a claim for adverse
possession of a water right. V-Heart Ranch, 69d Bt2273. Actual use is
central to a claim for adverse possession of anwvefiet because use defines
possession for a usufructuary right. Cf Shiroldwkey Cafion Ranch LLC, 937
P.2d 739, 748 (Cob. 1997) ("Due to the usufructunatyre (of a water right), the
property right s the right to use water.").

76. Defendant claims its predecessors in interest hagd the Glasmann Ditch water
right on the Schott Ranch since at least 1948.cDet has held that there is
evidence that Plaintiffs’ predecessors in intevsstd the Glasmann Ditch water
right until 1966, when Alice Berg sold the lands=i& Falls Ranch Development
Co. Therefore, before 1966, the Schotts could agelexclusively used the
Glasmann Ditch water right.

77.Tom Berrien testified about a haying operationtmn $chott Ranch that
continued through the 1960s; however, the firstakcevidence of use of the
Glasmann Ditch water right for irrigation on theh®tt Ranch appears in 1970.
Defendant presented diversion records showing siimes of the Glasmann Ditch
water right for use on the Schott Ranch for theayda2970 to 1972, 1975, and
1977 to 1980. Even assuming diversions occurrekdryears for which
Defendant did not present diversion records, theéeexe shows that Defendant
and its predecessors in interest used the Glasbicim water right for only 11
years.

78.78. As the court held in its October 23, 2008 Ortlex mere entry of a decree for
a conditional water right is not evidence of actusg. "A conditional water right
is the ‘right to perfect a water right with a cémtariority upon the completion
with reasonable diligence of the appropriation updich such water right is to
be based." Rocky Mtn. Power Co. v. Cob. River Wa&@nservation Dist., 646
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P.2d 383, 387 (Cob. 1982) (quoting 8 37-92-10306R.S. 1973). "The purpose
of a conditional water right has always been tovalan ultimate appropriation of
water to relate back to the time of the first dt®pard that appropriation.” Id.
(citations omitted). The decree and diligence ewitiey a conditional water right
do not constitute actual beneficial use, merelyfthmation and overt
manifestation of Defendant’s intention to put wadtebeneficial use. Id.
Defendant cannot show actual use during the pefied Case No. 81CW144 was
filed for a conditional storage right.

Defendant has not established adverse possessiba Glasmann Ditch water
right because Defendant has not proven that iitartedecessors in interest
have actually used the Glasmann Ditch water rightinuously for the 18-year
period required by statute.

80. Defendant cannot rely on § 38-41-103, C.R.S., talbdish prima facie evidence

81.

of adverse possession because Defendant has nallacised the water right
since 1983.

If the records in the office of the county clerldarecorder of the county wherein
the real property is situate [sic] show by convegaar other instrument that the
party in possession or his predecessors or grarthwaigh descent, conveyance,
or otherwise, have asserted a continuous claimvokoship to the real property
adverse to the record owners thereof for a peria@dghteen years, then the
record shall be deemed prima facie evidence ofradvgossession during said
period and compliance with the requirements ofieest38-41-101 and 38-41-
102.

§ 38-41-103, C.R.S. Though the decree from Casé&8NoW144 and the deed to
North Fork Associates has been on record in thk €aunty Clerk and
Recorder’s Office since June 28. 1983, Defendamh@iestablish possession—
actual use in the water rights context—and theeef@annot rely on this statute to
establish prima fade adverse possession.

2. 7-Year, Color of Title

Defendant also claims adverse possession of th@@lan Ditch water right
under § 38-41-108, C.R.S., which says:

Every person in the actual possession of lander@ments, under claim and
color of title, made in good faith, who for severtsessive years continues in
such possession and also during said time payaxaé legally assessed on such
lands or tenements shall be held and adjudged tioeblegal owner of said lands
or tenements to the extent and according to thegptof his paper title.

Courts have recognized the applicability of thisties to adverse possession of
water rights. Bowers v. McFadzean, 257 P. 361, 3@%{Cob. 1927). To obtain
title under 8§ 38-41-108, C.R.S., a person must chestnate color of title,
possession, and payment of taxes for the full sgean period. Id. For color of
title to exist, the recorded instrument must cantapress description” of the
water rights. Id.
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82.The recorded deeds conveying the Schott ranch doomtain an express
description of the Glasmann Ditch water right uh€iB1; rather, they contain the
general grant, "together with any an all water tSgippurtenant thereto.”
Therefore, Defendant’s deeds prior to the DecertiBef 980 Woodside Ltd. deed
do not satisfy the color of title requirement. Atitohally, as discussed above,
Defendant failed to demonstrate actual use of tlsr@ann Ditch water right
after 1980. Therefore, Defendant’s adverse possestiim under § 38-41 - 108,
C.R.S,, falls.

V. ORDER
Based on the foregoing, the court orders:

83. Any interest held by the Plaintiffs Drayton Dunwaatyd Vera Dunwody in the
Glasmann Ditch water right has been abandonedtPisiDrayton Dunwody
and Vera Dunwody have no right or title to, or net in, the Glasmann Ditch
water right. Plaintiff's claims are dismissed wpttejudice.

84.Defendant Will-O-Wisp Metropolitan District’s cowertlaim of adverse
possession of the Glasmann Ditch water right isegkiDefendant Will-O-Wisp
Metropolitan District has no right or title to, imterest in, the Glasmann Ditch
water right. Defendants’ claims are dismissed prgjudice.

85.The parties shall pay their own costs.

Dated: April 3, 2009.
By the court:

Roger A. Klein
Water Judge
Water District 1

-19 -



